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O R D E R  

On December 2 ,  1985 ,  K e n t u c k y  U t i l i t i e s  Company ( " K U " )  

f i l e d  a n  a n s w e r  and  c o u n t e r c l a i m  to  t h e  c o m p l e i n t  of H e n d e r s o n  

Union  R u r a l  Electr ic  C o o p e r a t i v e  C o r p o r a t i o n  ( " H e n d e r s o n  U n i o n " ) .  

On December 9, 1 9 8 5 ,  H e n d e r s o n  Union  f i l e d  a m o t i o n  to  s t r i k e  and  

d i s m i s s  K U ' s  c o u n t e r c l a i m  o n  t h e  g r o u n d s  t h a t :  (1) t h e  

C o m m i s s i o n ' s  r e g u l a t i o n s  do n o t  a u t h o r i z e  t h e  f i l i n g  of a 

c o u n t e r c l a i m ;  ( 2 )  t h e  c o u n t e r c l a i m  arises o u t  of fac ts  and  

c i r c u m s t a n c e s  d i s s i m i l a r  to  t h o s e  i n  t h e  c o m p l a i n t  and a re  not  

r e l e v a n t  thereto:  ( 3 )  t h e  c o u n t e r c l a i m  f a i l s  t o  show t h a t  an 

a c t u a l  case or c o n t r o v e r s y  e x i s t s  w i t h  t h e  c o m p l a i n a n t ;  and  ( 4 )  

the a l l e g a t i o n s  of t h e  c o u n t e r c l a i m  a r e  too v a g u e  and  i n p r e c i s e  

to  s u f f i c i e n t l y  s t a t e  a c l a i m  f o r  r e l i e f .  

On December 1 2 ,  1 9 8 5 ,  KU f i l e d  b o t h  a r e s p o n s e  t o  

Hender son  U n i o n ' s  m o t i o n s  and a m o t i o n  t o  m e n d  its a n s w e r  and  

c o u n t e r c l a i m .  KU a r g u e s  t h a t  H e n d e r s o n  U n i o n ' s  m o t i o n s  s h o u l d  be 

d e n i e d  o n  t h e  g r o u n d s  t h a t :  (1) t h e  C o m m i s s i o n ' s  r e g u l a t i o n s  do 

n o t  specif i c a l l y  p r o h i b i t  c o u n t e r c l a i m s  a n d  s h o u l d  be l i b e r a l l y  



i n t e r p r e t e d  to  permit t h e m ;  ( 2 )  t h e  c o m p l a i n t  a n d  c o u n t e r c l a i m  

are b e t w e e n  t h e  same u t i l i t i e s ,  a r i s e  u n d e r  t h e  same s t a t u t e  and  

i n v o l v e  t h e  same l e g a l  i s s u e ;  ( 3 )  t h e  c o u n t e r c l a i m  c o u l d  h a v e  

been f i l e d  as a sepa ra t e  complaint aga ins t  H e n d e r s o n  Union a l o n g  

with a motion for c o n s o l i d a t i o n  w i t h  H e n d e r s o n  U n i o n ' s  c o r n p l a i n t .  

W i t h  respect t o  i t s  m o t i o n  t o  amend, K U  asserts t h a t  w h i l e  i t  

b e l i e v e s  i ts a n s w e r  and  c o u n t e r c l a i m  t o  be s u f f i c i e n t ,  i t  desires 

to  amend its p l e a d i n g s  t o  e l i m i n a t e  t h e  q u e s t i o n s  of s u f f i c i e n c y  

ra ised by H e n d e r s o n  Union.  The  s u b s t a n c e  of KU's amendment is t o  

add  t h e  a f f i r m a t i v e  d e f e n s e  of estoppel t o  b o t h  i ts  a n s w e r  and  

c o u n t e r c l a i m .  

I n  r e p l y  to KU's r e s p o n s e ,  H e n d e r s o n  Union  a l l e g e s  t h a t  

t h e  c o u n t e r c l a i m  arose from a n  i n c i d e n t  i n  1 9 8 2  when a m i n i n g  

c u s t o m e r  e x t e n d e d  its o p e r a t i o n s  from KU's s e r v i c e  t e r r i t o r y  i n t o  

H e n d e r s o n  U n i o n ' s ,  w h e r e a s  t h e  p r e s e n t  c o m p l a i n t  i n v o l v e s  a n  

a l l e g e d  error i n  establishing H e n d e r s o n  Union's e x i s t i n g  

cer t i f ied t e r r i t o r y  b o u n d a r y .  

Based o n  t h e  e v i d e n c e  of record and b e i n g  a d v i s e d ,  the 

Commission is of the o p i n i o n  and  hereby f i n d s  t h a t  t h e  

regu la t lons  g o v e r n i n g  t h e  f i l i n 3  of c o m p l a i n t s  a g a i n s t  a u t i l i t y ,  

8 0 7  RAR 5:0(11 S e c t i o n s  1 2  and  13, n e i t h e r  p r o h i b i t  nor e x p r e s s l y  

permi t  t h e  f i l i n g  of a c o u n t e r c l a i m .  Under  these c i r c u m s t a n c e s ,  

t h e  Commiss ion  f i n d s  t h a t  a c o u n t e r c l a i m  should be p e r m i t t e d  o n l y  

when i t  ar ises  f r o m  t h e  same n u c l e u s  of o p e r a t i v e  f a c t s  as t h e  

c o m p l a i n t ,  i n v o l v e s  t h e  same l e g a l  i s s u e s  and  would l e a d  t o  

a d m i n i s t r a t i v e  e f f i c i e n c y .  H e n d e r s o n  U n i o n ' s  c o m p l a i n t  raises 

t h e  issue of a u t i l i t y ' s  a u t h o r i t y  t o  c o n t i n u e  s e r v i n g  a c u s t o m e r  

-2- 



whose  load lies w i t h i n  t h e  ce r t i f ied  t e r r i t o ry  of a n o t h e r  

u t i l i t y ,  w h e r e a s  t h e  c o u n t e r c l a i m  i n v o l v e s  a u t i l i t y ' s  r i g h t  t o  

c o n t i n u e  s e r v i n g  a c u s t o m e r  whose  l o a d  h a s  g rown  from w i t h i n  t h e  

s e r v i n g  u t i l i t y ' s  c e r t i f i e d  t e r r i t o r y  i n t o  a n o t h e r  u t i l i t y ' s  

t e r r i t o r y .  While both t h e  complaint and counterclaim i n v o l v e  t h e  

same u t i l i t i e s  and t h e  same s t a t u t e ,  the l ega l  i s s u e s  p r e s e n t e d  

a r e  d i s s i m i l a r .  C o n s e q u e n t l y ,  H e n d e r s o n  U n i o n ' s  m o t i o n  t o  strike 

KU' 8 c o u n t e r c l a i m  s h o u l d  be granted. 

T h e  Commiss ion  h a s  t h e  d i s c r e t i o n a r y  a u t h o r i t y ,  p u r s u a n t  

to 8 0 7  KAR StOOl S e c t i o n  3(5), t o  a l l o w  KU to  amend its a n s w e r .  

KU's amended a n s w e r ,  f i l e d  10 days s u b s e q u e n t  t o  its answer, 

pleads t h e  a f f i r m a t i v e  d e f e n s e  of estoppel. Based  on t h e  fact 

t h a t  this case is s t i l l  i n  a p r e l i m i n a r y  s t a g e  and  a h e a r i n g  has 

n o t  yet b e e n  h e l d ,  t h e  Commiss ion  f i n d s  t h a t  KU's m o t i o n  to  amend 

its answer s h o u l d  be g r a n t e d .  

IT IS THEREFORE ORDERED t h a t :  

1. H e n d e r s o n  U n i o n ' s  motion to  s t r i k e  and  d i s m i s s  KU's 

c o u n t e r c l a i m  be and it  hereby is g r a n t e d  w i t h o u t  p r e j u d i c e .  

2.  KU's m o t i o n  to  amend its answer be and  i t  hereby is 

g r a n t e d .  
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. 
Done a t  F r a n k f o r t ,  K e n t u c k y ,  t h i s  3rd b y  of Jarnrary, 1986. 

PUBLIC SERVICE COMMISSION 

qziz-.L V ce C a m a n  

ATTEST: 

Secretary 


